MMD004 in that two of the three temporary supports (roof
jacks) were more than four feet from the first row of tempor-
ary supports.  The left jack was five feet eight inches and
second jack on right side was five feet away from the first
temporary support installed in the working place.  This condi-
tion was left from 12:00 a.m. to 8:00 a.m. shift." More
specifically, it was alleged at hearing that the cited condi-
tions violated the roof control plan at Page 14/ Drawing No.
2.  (Ex. P-12).

The 'evidence supporting this violation is undisputed.
According to Paul Gaydos, assistant mine foreman, two of the
temporary jacks were admittedly out of compliance, Gaydos
disagreed, however, with the probability assessment of a roof
fall under the circumstances.  He opined that you could not
determine that a violation was "significant and substantial"
where two of the jacks were placed only about a foot out of
position.

Inspector Wehr did not appear to disagree that the
temporary supports were misplaced by only 6 inches to a foot
but he nevertheless maintained that because of the existence
of a slip in a clay vein in the nearby roof, additional
support should have been provided.  The credibility of this
position suffers, however, by the fact that Wehr did not
require such additional support for the abatement of the
violation.  He required only that the temporary support be
repositioned.  Under the circumstances, I find that the
Secretary has failed in his burden of proving that the viola-
tion was "significant and substantial".  I further must, con-
clude that the hazard was only of moderate gravity.  The
facts in Secretary v. Consolidation Coal Company, supra., are
clearly distinguishable.  I agree with Inspector Wehr, how-
ever, that the preshift examiner should have seen the cited
condition and corrected it.  Under the circumstances, the
operator was negligent.

Citation No. 1249705 also alleges a violation of the
roof control plan charging in particular that "in the sixth
flat right straight section MMV012 * * * the diagonal
distance of three intersections (1) at four room 33 split
exceeded 32 feet for one diagonal distance (33 feet 9 inches)
(2) at 32 split in a track entry exceeded 32 feet for one
diagonal distance (34 feet) (3) at split 30 in C entry
exceeded 32 feet for one diagonal distance (34 feet 6 inches)
and posts or cribs were not installed to reduce the one
diagonal distance to 32 feet or less as required by the plan."

725iously noted a violation of section 75.200 for .inade-
